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ROBERT

E.

LUTZ*

This Issue ...
Happy Anniversary!

With this issue,

THE INTERNATIONAL LAWYER

celebrates its twentieth

birthday. It is my personal pleasure to preside over this occasion and to
guide the journal into its third decade of bringing valuable information to
lawyers here and abroad who are engaged in international practices. Over

the past twenty years,

THE INTERNATIONAL LAWYER

has come to mean many

things to many people. Vic Folsom's, Max Chopnick's and Art Rovine's
anniversary reflections convey some of these sentiments and remember the
many people who have ably contributed so much during these years. This
issue is dedicated to them.
Symposium
This issue's Symposium addresses the important, and, remarkably,
ignored subject of the Canadian law of doing business with foreigners,
especially those from the United States. Too often it goes unnoticed that the
United States is not only joined with Canada by the world's longest undefended border, but we are also the beneficiaries of one of the most valuable
trade relationships in the world. No two other nations do as much business
with each other. As the major customer of the United States, Canada, with
only one-tenth of the population of the nations comprising the European
Community (EC), buys as much from the United States as EC countries
combined. Canada receives almost one quarter of American exports and is
the source of approximately one-fifth of American imports. This bilateral
trade has an annual economic value of more than one hundred billion U.S.
dollars.
The complex economic and political nature of this unique arrangement
*Editor-in-Chief; Professor of Law, Southwestern University School of Law, Los Angeles,
California.
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alone deserves our attention. For the practicing lawyer, though, the subject
of doing business in Canada requires an examination of the Canadian legal
framework. Despite Canada's many similarities, differences (such as its
federal system, French heritage, and parliamentary form of government)
make comparisons more than a mere transfer of U.S. legal approaches to
the Canadian experience. As with the study of any foreign country's law,
one must look at the detail as well as the generality.
This Symposium attempts to provide just that. By addressing a broad
spectrum of legal subjects-United States-Canada contracts, foreign investment in Canada, distribution agreements, antitrust and tax issues-the
Symposium surveys many of those issues with which a U.S. lawyer might be
concerned. At the same time, the authors-RichardPotter, Brian Rose,

Barry Fisher, Tim Kennish, Mike Abrutyn and Nate Boidman-provide
valuable analysis of the laws, cases and practice in these areas.

Articles
This category leads with the second installment of Connie Friesen'stwopart article on the regulation and supervision of international lending. (Part
One was published in the last issue, 19 INT'L LAW. (1985) at 1059, as part of
the Symposium on Comparative Banking Law.) As a follow-up to the first,
this article compares the laws and banking structures of France, Belgium,
The Netherlands and Switzerland. Probably of most interest to the generalist is the concluding section of her article where she summarizes the inadequacies of the present system of supervision by all the countries examined in
the article (including the United States, United Kingdom, Federal Republic
of Germany and Japan which were in Part One), and makes suggestions for
reforming national and international regulation.
With a special emphasis on the developed country creditor-less developed
country borrower relationship, the next article, authored by Kimmo Met-

tiild, addresses the governing law issue in international project financing
agreements. He examines the issues arising from the nature of this activity,
which often involves a complex net of agreements and contracts with numerous jurisdictions, and offers some practical suggestions.
Stephen Plehn's article introduces us to the Spanish law of arbitration.

Spain's recent entry into the Common Market on January 1, 1986, coupled
with its not too distant liberation from the isolation of the Franco period,
have increased general interest in Spain as an arbitration site. To Latin
Americans with common language and history, Spain is especially attractive
as an arbitration site. But as Plehn writes, Spain has "put the cart before the
horse" by creating the Spanish Court of Arbitration without enacting laws
requiring the cooperation of Spanish courts. The author identifies some of
the conflict areas and proposes some solutions to this situation.
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Report

International organizations, in particular the United Nations, have long
been at work to devise better methods for settling international disputes.
The Section on International Law and Practice and the ABA Standing
Committee on World Order Under Law have also lent their expertise and

effort to this important cause. The journal is therefore pleased to publish a
product of that collaboration in the Draft General Treaty on the Peaceful
Settlement of Disputes, which was prepared by Professor (and Section
Council member) Louis Sohn. The Draft Treaty has already been applauded by many as a very important document, and it is our hope, pursuant
to ABA Goal VIII of "advancing the rule of law in the world," that this
publication of the Draft Treaty will bring it even greater attention and study.
Short Articles, Comments and Casenotes

Much has been published concerning the problems and dangers of protectionism in international trade. While international agreements, like the
General Agreement on Tariffs and Trade, attempt to build an international
structure through national institutions to limit barriers to trade, exceptions
and violations abound-especially in times of economic difficulty. Authors
Stanley Crossick and Mark Clough examine the supranational structure of

the European Economic Community (EEC), a confederation designed to
eliminate internal trade barriers among member states of the Community.
By arguing that art. 115 of the EEC Treaty permits, even fosters, protectionism by the Community, the authors offer an interesing and provocative
thesis.
Professor Mark Janis follows with an interesting and important piece on
the recognition and enforcement of foreign penal laws. In his article he
re-examines the generally acknowledged position of U.S. courts which was
articulated by Chief Justice Marshall in the 1825 case of The Antelope.
Professor Janis argues that Marshall's words in that case-"[t]he courts of
no country execute the penal laws of another"-have been misinterpreted
by commentators and that mistake has been perpetuated by a line of cases.
Author Janis properly returns us to the source, The Antelope case, and
provides compelling evidence of the accurate origin of the U.S. "penal law"
exception for the recognition and enforcement in the United States of
foreign laws.
An important group composed of six Arab states (the United Arab
Emirates, Bahrain, Saudi Arabia, Oman, Qatar and Kuwait), the Gulf
Cooperation Council, has received very little analysis, especially with respect to its commercial and legal impact on the region and on international
trade with the region. In his article, Bill Gnichtel explores the organization
and initiatives of this Council, and examines how and to what degree
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member states transfer their sovereign prerogatives to the Council. Author
Gnichtel also assesses the impact the Council is likely to have on transborder
trade, industrialization and business activity in this region.
Current Developments
In the seventh article of the excellent series on U.S. import law and policy
developments, authors Alan Holmer and Judy Bello analyze the current
status of nonmarket economy country imports under the United States
countervailing duty law. In this area of changing ground rules, authors
Holmer and Bello provide useful background information and alert the
readership to the various arguments in this area. Readers will also note that
the title of the series has changed; it now is entitled "U.S. Trade Law and
Policy" to more accurately reflect the broader scope of coverage anticipated
in the future.
As a member of the United States Delegation to the Working Group
which drafted the Model Law on International Commercial Arbitration
recently adopted by the United Nations Commission on International Trade
Law (UNCITRAL), Mike Hoellering brings us an introduction to the
UNCITRAL Model Law that contains insight and analytical hints only a
participant in the drafting process could provide. In his article, he describes
the major features of this vehicle for harmonizing the procedural elements
necessary for effective international commercial arbitration, and analyzes
their significance. He indicates how the Model Law parallels many of the
provisions and concepts contained in the United States law, but also reflects
the consensus of many other states which are representative of various
geographical regions as well as the principal economic and legal systems of
the world. The Model Law, in the author's words, "provides for broad party
autonomy in fashioning the arbitration process, reflects principles of fairness and equality of treatment of the parties, includes basic provisions for
the functioning of arbitral proceedings where the parties have not made
necessary provisions, and strikes a proper relationship between arbitration
and the courts." By publishing news and analysis of the Model Law, TIL
hopes to stimulate discussion of this significant development.
BarbaraWaite and FordRowan, the vice-chair and chair, respectively, of
the Section's Committee on International Communications, make their
second contribution of a two-part series on developments in international
communication law. In this article, the authors undertake an explanation of
the politicized north-south conflict on the regulation of international telecommunications. Using this framework, the article reviews and analyzes the
issues and results of the recent World Administrative Radio Conference
(WARC), which dealt with the use of the geostationary orbit. TIL has
appreciated the opportunity to bring this series to its readers; as technology
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spawns new telecommunications possibilities, lawyers need to be prepared
to provide the services that inevitably will be sought.
In the last article of this category, John Liebman, the co-author of a recent
treatise on U.S. export law, contributes an article on the long-awaited, yet
less than momentous, passage of the Export Administration Amendments
Act of 1985. In this synoptic piece, the author provides readers with an
historical perspective and analytical assessment of changes of law in the 1985
Act. The national security and foreign policy controls, export license application procedure, and enforcement changes receive special attention.
Bibliography
The journal's regular review of current literature so ably provided by Earl
Weisbaum is certainly one of the best known and useful of its kind. Earl
deserves all our gratitude for his faithful and valuable contribution. The
second bibliography of this issue is part two of Associate Editor Dan
Magraw and Theresa Ketler's Space Law bibliography. In this part, the
following topics are covered: law affecting governmental activities in space,
dispute resolution, and general reference. In publishing this comprehensive
bibliography, the journal provides a useful guide to the very substantial data
base in this growing and dynamic field.
Thank You
Each issue of THE INTERNATIONAL LAWYER demands the services and
support of many. I am pleased to have this opportunity to recognize those
who have made the production of the journal possible. To my law school,
which has provided substantial financial support, and its dean, Leigh H.
Taylor, who has recognized the value of supporting faculty scholarship and
faculty contributions to the public and profession, I am most grateful. Also
deserving of appreciation are Southwestern's faculty, students and staff,
who have been supportive in so many ways. I am very thankful for the help
of the Section's officers, Council, committee chairs, committee members,
and administrative staff; the journal's success simply would not be possible
without their willing and regular support.
Although many are involved in some way with the journal, most of the
work of producing each issue falls upon the shoulders of a few. Those who
provide the backbone of our daily effort have my heartfelt appreciation
because of their unwaivering commitment to quality, their professionalism,
and their faithful and able service. In this respect, it has been an immense
personal pleasure to work with: Dan Magraw-Associate Editor; Roy
Boston, Jay Grobeson, Eric Israel, and Wean Khing Wong-Student Research Assistants; Denise Georgius and Suzanne Williams-Secretarial
Assistants; Margarita E. Urrutia-Lutz, my lovely wife who served so ably
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and effectively as Editorial Administrator; Cynthia Price-Section Administrator; and Maria Hillery and Pat Hatcher Kirkwood of the ABA Press.
On a personal level, I view each volume of the journal as a sort of
monument to my wonderful family, whose sacrifices have been many, but
whose love, understanding and support have made my involvement with the
journal possible and most enjoyable.
Happy Reading!
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